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1. On December 9, 1998, Norcom Communications Corporation ("Norcom") filed a
"Motion to Delete and/or Change Issues.” On that same date, the Association For East End
Land Mobile Coverage, the LMR 900 Association of Suffolk, the Metro NY LMR
Association, the NY LMR Association, and the Wireless Communications Association of
Suffolk County (collectively, the "Associations") filed a "Consolidated Motion to Delete
and/or Change Issues.”" The Acting Chief, Wireless Telecommunications Bureau ("Bureau"),

by his attorneys, now opposes both motions.

2. In their respective motions to delete, both Norcom and the Associations request
deletion of the unauthorized transfer of control' issue specified in the Order to Show Cause,
Hearing Designation Order, and Notice of Opportunity for Hearing for Forfeiture, FCC 98-
252 (released October 14, 1998) ("HDQO"). Norcom and the Associations both argue that the
Commission used the wrong legal standard in specifying that issue. In its motion to delete,
Norcom also requests deletion of the abuse of process’ issue specified against it because it
alleges that its relationship to the Associations was.disclosed when the Associations’
applications were granted. Both motions must be denied because they are, in reality,

unauthorized requests for reconsideration of the HDO.

! The full text of this issue is: "To determine whether Norcom, East End, LMR 900,
Metro, NY and/or Suffolk violated Section 310(d) of the Act by engaging in unauthorized
transfers of control of Stations WPAT918, WNXT323, WPAZ643, WPAP734, and/or

WPAT910."

2 The full text of this issue is: "To determine whether Norcom has abused the
Commission’s processes in connection with the creation and/or control of the Associations
and/or with the control and/or operation of the Associations’ stations."
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3. "[W]here a matter has been fully considered in the HDO, and clear instructions
given therein, the [Presiding Judge] is bound By that instruction.” See Richardson
Broadcasting Group, 5 FCC Red 5285, at footnote 22 (Rev. Bd. 1990), citing Atlantic
Broadcasting Co.,5 FCC 2d 717, 721 (1966). In this case, the Commission clearly
considered the question of what standard would govern in determining whether there was an
unauthorized transfer of control, and determined that the test in Intermountain Microwave, 24
RR 983 (1963) was the applicable test for determining the existence of an unauthorized
transfer of control. HDO, 8. The Presiding Judge lacks the authority to modify or reconsider
the Commission’s explicit ruling. Moreover, Section 1.106(a)(1) of the Commission’s Rules
prohibits petitions for reconsideration of hearing designation orders, except to the extent that a
party is denied the right to participate in a hearing. Therefore, both motions to delete should

be dismissed as procedurally defective.

4. The arguments propounded by Norcom and the Associations also fail on their
merits. Norcom and the Associations contend that the transfer of control issue is defective
because the Intermountain Microwave test only applies to Commercial Mobile Radio Service
(CMRS) stations and not to Private Mobile Radio Service (PMRS) stations, such as those
licensed to the Associations. Norcom and the Associations also argue that the proper standard
for PMRS stations is a standard announced in Mororola, Inc, Application File No. 507505, et

al. (Chief, Private Radio Bureau, 1985)°. Norcom and the Associations cite CMRS Fourth

3 This is an unpublished decision of the former Private Radio Bureau, whose functions
are now with the Wireless Telecommunications Bureau. A copy is attached for the
convenience of the Presiding Judge and the parties.
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Report and Order, 9 FCC Rced 7123, at paragraph 20 (1994), to support this proposition.
They also claim in their motions to delete that the Bureau restated the Motorola, Inc.,
standard in a public notice released on March 3, 1998 (although the public notice was actually

issued in 1988).*

5. In the CMRS Fourth Report and Order, supra, the Commission determined that
the Intermountain Microwave standard, applies to CMRS stations formerly classified as
PMRS, but it did not reach the question of whether the Intermountain Microwave standard
applies to stations still classified as PMRS, such as those licensed to the Associations.
However, in Marc Sobel, 12 FCC Rcd 3298, 3299 (1997),° and in the HDO in this case, the
Commission found that the Intermountain Microwave standard applies to PMRS stations.
Therefore, the claim. of Norcom and the Associations that the Intermountain Microwave
standard does not apply to PMRS stations is wholly erroneous, and the transfer of control

issue cannot be deleted on such a basis.

6. Moreover, the arguments of Norcom and the Associations ignore two important
points. First, neither Norcom nor the Associations have shown that there is any inconsistency

between Motorola and Intermountain Microwave. The existence of an unauthorized transfer

* No such public notice was issued on March 3, 1998. As the Associations’ counsel has
informally advised the Bureau, the correct date for the public notice concerning the Motorola,

Inc., standard is March 3, 1988.

> Sobel involved both CMRS and PMRS stations. The Commission applied the
Intermountain Microwave test to both types of stations.

4




of control depends upon the facts of the relationship between Norcom and the Associations.
Second, another issue in this case seeks to determine whether the Associations’ stations were
being used to provide for-profit service to paying customers. If the Presiding Judge finds that
the stations were used in such a manner, the stations would be operating in a manner virtually
indistinguishable from a for-profit station. Under those circumstances, it would be illogical to

conclude that Intermountain Microwave did not apply to those stations.

7. In addition, Norcom claims that the abuse of process issue should be deleted.
Norcom argues that the Commission has overlooked "key facts" which "prove that Norcom
did not abuse the Commission’s processes . . . ."® Specifically, Norcom claims that it fully
disclosed its relationship with the Associations during the original application process in 1991-
1992.7 The Bureau disputes this claim and intends to offer evidence at the hearing that
Norcom did not make a full disclosure of its relationship with the Associations at the time the
Associations’ original applications were filed. For example, the disclosure described by
Norcom did not reveal that prior to the grant of the Associations’ original applications,
Norcom and the Associations had already entered into management contracts which blaced all
financial risks upon Norcom and placed no limit on the fees Norcom could charge the end

users of the Associations stations. Similarly, the disclosure did not reveal that Norcom would

¢ Norcom Motion, p. 5.

” To support this claim Norcom attached "Exhibit A" and "Exhibit B"to its "Motion to
Delete and/or Change Issues.” However, "Exhibit A" and "Exhibit B" were not attached to
the copy served upon the Bureau by facsimile. The Bureau obtained copies of "Exhibit A"
and "Exhibit B" through the Electronic Comment Filing System.
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enter into contracts with resellers to permit resellers to resell service over the Associations’

stations on a for-profit basis.

8. In any event, it is clear that deletion of the abuse of process issue is not warranted.
As stated in Community Broadcasting Company, Inc., et al., 488 FCC 2d 487, at paragraph 3
(Rev.Bd. 1974), "[P]etitions to delete issues . . . will not be granted absent a compelling
showing of some unusual circumstances, such as where material information is overlooked,
misconstrued or not considered in the determination to specify the issue.”" Norcom has made
no such showing. Moreover, there is a factual dispute between the Bureau and Norcom. This
factual dispute should not be resolved through the instant motion to delete issues. The
Review Board has stated that "[D]esignated factual issues are better resolved in an evidentiary
hearing than by interlocutory pleadings . . . [T]o proceed otherwise would be disruptive to the
orderly and efficient administration of the Commission’s business." Theodore Granik et al, 6
FCC 2d 252, (Rev. Bd. 1965) at paragraph 6. Consequently, the abuse of process issue
should not be deleted on the basis of Norcom’s disputed factual claim that it fully disclosed

its relationship with the Associations during the original application process.

9. Therefore, the arguments propounded by Norcom and the Associations fail both

procedurally and substantively. Accordingly, the Bureau respectfully requests that the




Presiding Judge deny the referenced motions to delete filed by Norcom and the Associations .

Respectfully Submitted,
Gerald P. Vaughan
Acting Chief, Wireless Telecommunications Bureau

Chief, Cémpliance and Litigation Branch

Wire elecommu?.ﬁ.@sw
( ;W/O =
A.

omas 1. Fitz-Gibbon
Judy Lancaster
Attorneys, Compliance and Litigation Branch
Wireless Telecommunications Bureau

Federal Communications Commission
2025 M Street, N.W., Suite 8308
Washington, D.C. 20554

(202) 418-0569
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Federal Communications Commission
Washington, D. C. 20554

in the Matter of

Appllcations of Motorole, Inc.,

for. B0O MHz Speclalized Mobile Radio
Trunked Systems In Caltfornls,

New York, New Jersey, Maryliand and
Yirginla

Flle Nos, 507505, 507475, 507473,
507333, 507330, 507509, 508813,
508124, 508046, 507477, 507511 -
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Apptication of Motorola, Inc., for File No. 558891
Assignment of Authorizetton of
Speclallzed Moblle Radlo Station
WRG-816 at Mount Tama!pals,

Callfornla
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ORDER
Issuyed: July 30, 1985

1. The Private Radlio Bureau has before i1t for conslideration Petitions
tc Dismiss Applicetions of Motorola Inc,, filed by Atcomm, In¢. and Blg Rock
Communicatlions, Inc. The petitions were flled on October 1, 1984, snd are
addressed to epp!ications flled by Motorola for new 800 MHz Trunked
Specisllzed Moblle Radio (SMR) systems located In California at Mt. Dlablo,
McKittrick, Mentrose, Corons, Escondido, Sen Dlego and Grass VaHey. The
Pet1itlons Yo Dismlss are based on siiegations thet Motorola, thiough the
use of mansgement contracts, hes sssumed de facto control of $SMR systenms
licensed to Comven, In¢., Port Services Company, and Mt. Tamalpals
Communications, In violatlon of Section 310(d) of the Communicatlons Act of
1934, as smended. This section of the Act requires Commlssicn approval
prior to sny transfers of control of a faclility licensed by the
Commisslon. 1/ 1t 1s alleged by petitioners that this unauthorlzsc
assumption of control resulted In & violation of Rule 90.627(b) which
precludes, wlith limited exceptlons, the suthorlztion to a licensee of
more then one SMR system wlithin 40 miles untll 8l1 of the channels already
assigned to that licensee mre at least B0f loaded. Motorole has systems
In the sreas In question and these systems are not all 80% loaded. The
Petitloners contend that these unauthorlzed transfers of control of SWMR
systems to Motorola ratse character Issues concerning Motorcla's
quallflcations to be a Commisslon iicensee. Also before us Is a Petltion
for Reconslderatlon of the denlal of a Petltion to Dismiss Motorola's
opplications for new trunked SMR systems In Hamitton and West Orange,

New Jersey; Huntington, New York; Towson, Maryland end Bull Run, Virginia,
based on the alleged character Issues arlsing out of Fotorela's management.

)/ Petltioners Inttislly alleged that Motorola slso had = management
contract with Paging Network of San Francisco, Inc. Peging Network flled
Comments stating that It never had » management contract with Motorola.
Petitloners subsequently conceded this fact In thelr Jenuary 30, 1985,
"Reply to Opposition to JolInt Petitlon-to Dismiss Application.”
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con*tracfs‘ In Callfornia. 2/ The Petition for Reconsideration was filed on
Januery 18, 1985.

2. On December 27, 1984, petitioners ailso flled a Petition to
Dismiss the appliication for assignment of authorization of Motorola for SMR
system WRG-B816, [icensed to Mt. Temalpals Communications, located at
Mt. Tamelpals, Callfornia. 2/ Petlitloners allege that Motorols contrected
to recelve 100 percent of the system revenues while the license remalned In
the name of Mt, Temalpals Communicetions. The petitioners mssert that the
purpose of Motorola's unauthorized assumption of control and Its deleyed
filing for assignment of suthori2ation was ‘o protect Its appiication for a
new system at Mt, Diablo. They also argue that Motorola deleyed flliing
the mssignment applicetion, sithough It had already mcquired the
M. Tamolpals system, so that Mt. Tamalpalis! spplication would not be
removed from the top of the walting list for additlonal frequencles. 4/

Background

3. FPetltoners clalm Motorola's mansgement contract constitutes
» de facto transfer of system control. They further allege that under these
contracts Motorola purchases the centrs! controller from the licensee,
provides the marketing, customer billing and and system maintensnce and pays
the site rental In return for 70 to B0 percent of the gross recelpts of a
system. In support of these assertlons, petitioners have submitted sffidavits
from Feter C, Pedelford, General Partner of Big Rock Communications, and
Johnny L. Champ, Preslident of Motek Englneering Inc., stating that Motorola
personnel offered them management contracts conslistent with the sbove
terms. Petitioners have slsc submitted a copy of an Internal Motorolp
publication referring to Motorola-managed SMR systems as "our™ systems,
and a user sgreoment between Motorola and sn end-user of a Motorola—managed
SMR system which Identifles Motorola as the owner-licensee.

2/ The Buresu denifed the Petltion to Dismiss on December 19, 1984, beceuse
the allegations of violetlons In California did not provide & baslis for
delaylIng the grants of Motorola's applications In New York, New Jersey,
Maryland and Virginla.

3/ For & complete llst of the significant filings In thls case, see the
ettached Appendix. The twenty-elghth flling was submlited on Juyly 1, 1985.

4/ Applications for trunked channels at B16-821/861-866 MHz sre processed

on & first come, flrst served basls. If applications cannot be processed
because of lack of spectrum, they ere placed on & walting list and grants

sre made as channels become aveilable. A l[icensee Is removed from the
walting list when channels are granted to It; this Includes channels y
recelved through assignment or transfer.

[
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4. Motorole makes the followling arguments In its Opposition to
the Petitions to Dismiss Its Callfornia, New York, New Jersey, Maryland and
Virginls applications. First, it maintains that management contracts ere
commen methods for SMR entrepreneurs to acquire the technica!l, marketing or
financlial expertise necesssry to sttract users. Second, It maintains these
contracts provide efficlent service to the end-users of private carrier
(SMR) systems and optimiz the return on the ficensee's Investment.
Motorola also contends that the licensees which contract for Its management
services maintain the requlsite degree of contro! over thelr fecllitles end
tulflll thelr responsiblilties as Commission licensees, This Is reflected,
Motorols contends, In the fact that these licensees continue to own the
controller and trensmitters and contlnue to exercise over-all supervision
over the operation of thelr SMR systems. Motorole also submits the
affidavit of Richard Wycoff, the author of the newsietter, who states that
Your" referred to systems ysing Motorola equlpment.

3. ln tts Opposition to the Petition to Dismlss 1ts application
for assignment of SMR stetion WRG-B16, Motorola acknow ledges thet although
1+ wanted to acquire WRG-816, It also wanted to retaln its eligiblliity to
prosecute Its Mt, Diablo application. Motorols Indicates It entered Into
' negotlations to buy WRG=816 In late 1983 an¢ signed an SMR Asset Purchase
Agreement In February 1984 with & target dete for the transfer of title of
Aprii 1, 1884. |+ anticipeted that the system loading st that time would
silow the maintenance of Motorola’s Mt, Diablo application. Motorole
concedes that It hes "bllled and operated™ the system since April 1, 1984,
and states In Its sybmission to the Commission that It hes had "ds facto
control of station WRG~B16" since that date. Motorole alsc states that It
¢id not flle the assignment applicatlon for WRG-816 until April 4, 1984, end
that the application was withdrawn on May 4, 1982, because Motorola belleved
the system was not loaded and that If the application were granted M would
be precluded from pursulng Its Mt. Disblo application.

6. Despite the withdrawa! of the assignment application, Motorola
states It orally sgreed to contlnue to operate WRG~816 and recelved 100
percent of the system revenuves In exchange for & monthly fee pald to Mt.
Temalpels Communicetlons, pursuant to a Site Rental Agreement signed on March
6, 1884, Subsequentiy on November 27, 1984, Motorola resubm!tted Its
application for assignment of WRG-B16. Motorolas states elthough this
situation may shovw Impropriety, It Is atypical of the way It conducts Its
buslness and Is a bresch of Its standard operating procedures. |1 malntains
I+ resulted from e serles of employee errors and personne! changes.
Motoroia also states that to prevent a reoccurrence of this type of activity
it has Implemented B continuous review of pending management egreements and
revised 1ts end-user mgreements to reflect thet It Is the menager of an SMR
system. Motorola requests that It be allowed to pursue Its Mt., Diablo and
other applications, If Its esssignment application is denled.
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, 7. In order to evaulate the nature of the management contracts
under dlspute, on February 12, 1985, the Bureau requested Motorole to submit
cop les of all executed or proposed management contracts wlith Comven, Inc.,
Port Services Company and Mt. Tamalpals Communications., On February 26
Motorola submitted executed contracts concerning the mansgement of eleven
800 MHz trunked SMR systems licensed to Comven, Inc. One mahagement
contract, covering saven systems, was deted January 4, 1984. The remalining
four contracts were dated December 5, 1984. Motorola also furnished an
unexeluted copy of 14s standard monagement contrect which I+ had offered to
Port Services Company. Motorola stated that negotletions with Port Servlices
had broken off and no agreement was entered Into. In addition, Motorola
provided the undated SMR Asset Purchase and Slte Lease Agreements which were
executed with Mi. Tamalpals Communications on March 6, 1984. Motorols also
provided Its generic SMR Asset Purchase Agreement which Includes provlsions
for Motorols to mznage an SMR system untll the Commission has approved the
assignment of the license. Finslly, Motorole submitted its revised SMR
Moblie Radio User Agreement which It has been using since June 1984. The
end-user agreement ldentifles Motorola as elther the owner/{lcensee or
manager of the system,

8. The terms of the executed management contracts with Comven are
substantially the same as the standard contract offered to Port Services
Company. The terms reflect that the licensee wlll provide the central
controller end repeaters for the system, l.e., the necessary radlo
equipment. The services provided by Motorola under contract are
Installation, Including antennas and cables; test!ing of equipment; payment
of antenna site charges; maintenance; marketing, promotion and ssles;
customer blllings and collectlons; and updates to systems software. Any
costs or additions! equipment and supplles assocleted with these servid¢es or
the operation of the SMR system are to be pald for or provided by Motorols.
As compensation for these services Motorola recelves 70 percent of the
wonthly gross collections recelved from end-user customers of the systems.
5/ The contracts are effective for ten years and are renewable at
Motorola's sole optlon for an additional flve years. Any default or breach
of the management agreement which Is not remedled within 30 days Is grounds
for termination by elther party.

5/ The menagement contract for Comven, Inc.% 10 channe! SMR station
KNDB-962 located at Monument Peak, Callfornia provides that Motorola wlil
recelve 65 percent of the gross recelpts.
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9. In addition to the sbove services provided by Motorola, provislons
which were not Included In the Januery 4 management contract were sdded to
the December 5 contracts. These provisions require Motorole to notify ali
end-users that Comven, Inc., Is the system llcensee and thet service ls
being offered under a mznagement contract with Motorola serving as the agent
for Comven, Inc. Motorola is 8lse required fo ensure Comven can access the
system's central controller.

10. The generic Asset Purchase Agreement, which Motorola
states It uses when It wishes to acqulre an existing SMR system through
asslgnment, contalns & provision Incorporating s contemporaneous managenend
contract wherein Motorola manages the purchased system pending Commisston
approval of an essignment epplication In return for 100 percent of the
revenues, Although the Asset Purchase Agreement entered Into by Motorols
and Mt. Tamalpals Communications did not contatin such & provision, thelr
Site Lease Agreement provided, In paragraph 20, that If Commission approval
had not been obtained by the time the aogreement was executed, Motorola would
operate the system under Mt. Temalpals' license untll the assignment was
granted by the Commisslon. In addition, Motorols stated that after the
assignment application was withdrawn on May 4, 1984, Motorols and
M. Temalpals orally agreed that Motorola would manage the system In return
for 100 percent of the revenues.

11. On Aprii 24, 1985, the Bureau requested Motorola to provide
edditional Information., Motorola was asked to describe in detall the nature
and extent of Comven's responsthilities as & licensee with respect to each
of the mansgement contracts previously submitted. The letter »iso requested
Motorola to provide the basls for Its view that these agreements did not
constitute trensfers of contro! or vivletions of Rule 90.627(b)." lb‘rorcla
responded on May 15, 1985. it pointed out that the agreements w Ith' Comven
provided that Motorola would perform all 1+s mansgerial services under the
supaervision and pursuant to the Instructions of Comven, Motorola further
noted thet Comven continues to be the llcensee of the system snd Is the
ent ity responsible to the Commisslon for the operation of the system and
complilance with Commission rules. MWotorola further pointed to the additions
to the December 5, 1984 agreesments providing It would notify all users that
Comven was the system licensee, requiring It to provide Comven with the
Informatlon necessary to access the systems'! central controliers, and
mandating the Involvement of Comven In establishing the price schedule and
any modifications thereto.

12. With respect to the question of transfer of control, Motorola
asserted that Its management contracts with Comven were conslstent with
the Commisslon's pollcy. Thus, It stated that Motorola had no sblilty or
right +o determine Comven's policles or operstions, or o dominste Its
corporate affairs, since It managed the system under the supervision and in
eccordance with the Instructions of Comven under sgreements which covered °
dey~to-day menagement activities, Motorola further set forth that It helid
no stock In Comven &nd was not & major creditor of Comven.
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13. On Aprll 29, 1985, the Bureau addressed questions to Comven.
The questlions concerned the officers, directors, shareholders and employees
of Comven, the purchase price and financing arrangements for the central
controllers and repasters for the Comven systems managed by Motorola and the
dui les performed by Comven t0 exerclise control of Its systems. Comven
responded on May 22, 1985, (1 also submitted addltlonal information, orally
requested by the Byreau, on June 4, 1985, The responses revealed that
Comven Is & publicly held corporation with over 150 shareholders. The *wo
major owners are Jamés E. Treach and David |. Jellum, vho sach own 28.5% of
the company and are the Chief Executlve Officer and President, respectively.
Comven has 31 employees variously Joceted In Phoenix, San Dlego, Delies and
South Gote, Callfornia. Eight of them, Including Jellum and Treach, have
previcusly been employed by Moteorota. Comven stated that It owned the
centra! controllers and repeaters on Ms systems managed by Motorola, that
they were purchased for varlous prices between $36,000 and $38,541 and that
al! the purchases were financed by Assoclates Capltal Services Corporation,
8 subsldlary of Assoclates Corporetion of North America. Finslly, Comven
set out the speclfic aspects of Its agreements wlth Motorola which it
contends sllows It to malntain regular oversight of Motorola's ectivities.
According to Comven, the following are smong those factors: (1) ownership
of the central controller and repeaters; (2) access to the centreal
contrelier which allows It to prevent operation on the system; (3) recelpt
of coples of end user contracts, monthly computer mnalyses of blliing
genersted and coples of work tickets for service and malntenence on the
system; (4) the assignment of Marcla Jeflum to full=time responsibility for
overseeling th management of the systems.

Discugssion '

14. Sectlon 310(d) of the Coewmunications Act, 47 U.S.C.
Section 310(d), provides that no statlon license can be transferred,
assigned, or disposed of In any manner elther directly or by transfer of
control of & corporation holding +he {icense wlthout the prior approval
of the Commission. This requirement is Implemented In the Private Radlo
Services by Rule 90.153. The Act contempiates every form of control,
ectusl or legal, direct or Indirect, negative or affirmative, so that
actual control mey exlst by virtue of specle! circumstances although
there Is no lege! control In the formal sense. Loraln Journs! Company
¥. FCC, 351 F.2d 824 (D.C. Cir. 1965), gcort, denled, 383 U.S. 967 (1966).
See alsc, Rochester Yelephone Corp, v. U.S., 23 F. Supp. 634 W.D.N.Y.
1938), pft'd 307 U.S. 125 (1939). In determining whether a transfer of
contro! has occurred wlithin the meaning of the Act, the Commission looks
beyond mere title or legal control and considers the totelity of the
clircumstances to ascertaln where actual control |les.

Stereo Broadcasters,
dnc., 87 FCC 2d 87 (1981); George E. Cameron, Jr. Communlcations, 9t FCC 2d
B70 (Rev. Bd. 1982).
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15. The Commission has recognizd that with the diversity of
fact patterns which can arise In the buslness worid, no preclise formula
for evaluating questions of trensfer of control can be set forth.

, 97 FCC 2d 349 (1984). However, i1+ has seld thet
*glenerally the princlple Indicls of control examined to determine
whether an unauthorized trensfer of control has occurred are contro! of
policles regarding (a) the finances of the statlon; (b) personne! matters

and {¢c) programming.™ S.W, Texas Public Broamdomsting Councli, 85 FCC 2d
713, 715 (1981).

16. The Issues In This case are (1) whether Motorola's management
contracts with Comven places Motorols In control of these Comven systems
without the requlsite authorization of assignment from the Commission and
(2) 1 such an unsuthorized assignment has occurred, whether there has also
been a2 violation of the 40 mlle rule with respect to Motorolats systems.
Aithough there are numerous cases Involving transfers of control In the
broadcast area, this Is a cese of first Impression In the privete radlo
eree. Obviously, the question of programming does not arlse In & radio
service which serves as a condult for the communicetions of other partles.
Since the Commission has different Interests with respect to the broedcast
services than It does for privete radlo, a different standerd from that
enunciated above mey be appropriate. In this regard, the Commission hes
recognizad that broadcast licensees have s responsibiilty for the content of
the Information which they Jlsseminate that radlc services which serve as
mere condults or transmssion llnks do not. Cahilacom General, inc.,

87 FCC 2d 784 (1981).

17. The Commission has deslt wlith the Issue of licensee,control
of & radlo system In the Private Radlo Services when discussing nulﬂple
iicensed and cooperative use radlo systems. §/ In

» Docket No. 18921, 24 FCC 2d 510, 519
{1970), the Commisslon sald that the licensee shou!d have a proprietary
Intgrest, as an owner or lesses, In Its system's equlpment which would not
be taken over by third parties that It hired to dispatch. This would glve
the licensee the asbllity to exercise the degree of control of Its system
which was consistent with Its status as & llcensee and the regulation of the
private radlo service. In subsequent declsions, the Commlission did not
alter 4+h!s baslc test for determining llcensee control of & system. 2/

§/ See Rules 90.185 and 90.179, respectively.

1/ For » complete history of these proceedings see, Ianative Declislon and
Eurther Inguiry apnd Notice of Proposed Ruls Maklng, FCC 81-263, 46 Fed. Reg
32038 (June 19, 1981); Raport apd Order, Docket No. 18921, 89 FCC 2d 766
(1982) and Memorapdum Ovinion and Order on Reconsideratlon, Docket No.
18921, 93 FCC 2d 1127 (1983).
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Finally, the Commisslon concluded that the determining factor concerning

llcenses control of @ system Is "that the licensee In fact exerclses the

 supervision the system requires." Memorsndum Oplnlon and Order on
Reconsideration, supra n. 6, et 1133,

18. These stendards are useful when examining the question of
|l icensee control and management contracts for SMR systems. WIith respect
to cooperative radlo systems, the Commission has sald that It wlil "sllow
licensees to contract with third parties to serve as the licensees' agents
and handle day-to~day operations of thelr systems."™ John S. Landes,
77 FCC 2d 287, 291 (1980). In the broadcast services, the Commisslon has
held that 1t Is concerned wilth “the basic policies and ultimate control of
the station. Day=-to-dey operation by en agent or employee, gulded by
policles set by the llcensee are not Inconsistent with [Section 310(d) of]
the Act." I.¥, Texas Public Brosdcasting Council, suprs, at 715 and n.Z.
in National Associntion of Regulatory UYIilty Commisslopers v, FCC, 525
FCC 2d 630 (D.C. Cir 1976), which affirmed, inter alla, the Commission's
authority to create and regulate privaete cerrler systems, such ss the ones
at Issue here, the court acknowledged the Commlsslion's broad discretion to
exper Iment wlith new regulatory approaches for the purpose of encoureging and
maximizing the use of this new radlo spectrum. The Commission began
licensing SMR systems In 1978 but It took some time for the SMRS business
to become wel! esteblished. More recently we have witnessed an explosive
growth In the SMR industry. Entrepreneurs have Invested In SMR systems In
ell major cltles throughout the country. As the SMR Industry hss metured,
llcensees have lnevitably sought to avall themselves of & variety of methods
to operete and mansge thelir systems, {n this dynemic and developing
marketpioce ve wish o allow maximum flexibliity to these entrepreneurs,
consistent wlth the regulatory restreints imposed by the Communications Act.
We alsc wish to assure licensees may employ & variety of optlons so that
they mey provide an efficient snd effective communications service to the
public as qulickly 8s possible., In light of these public policy objectives,
and as a genera! proposition, we see no reason why SMR |lcensees should be
precluded from hiring third parties to manage their systems provided that
the llcensees retain & proprietary interest, elther as owner or lessee, In
the system's equipment and exercise the supervlision the system requlires.

19. Turnling to the speclfics of the Motorola management contracts
with Comven, the Bureau finds that sn unauthorized transfer of contro! has
not occurred. 'Comven owns both the repeasters and the central controller for
each system. The flnancing Is with & finance company which Is Independent
from Motorola, Additionally, there Is no evidence that Motorola sells any
equipment to Comven for & reduced price In return for managing the system.
Petitioners have not presented any facts which distinguish Comven's purchase
of Motorola equipment from sny other SMR licensee purchasing equipment from
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Motorola. 8/ Further, the contreacts provide that Motorola must perform

Its functions pursuant to the supervision and Instructions of Comven.
Should this fall to occur Comven can terminate the agreement and exerclse
full responsibliity over all matters Involving the operation of the systems.
See S.¥W. Texas Public Broadcasting Counctl, supra, st 716.

. 20. Since Comven owns the systems and exerclses approprliste
supervisory contro! over them, we are not concerned with the division of
gross revenues for management services. As long 8s & licenses maintains the
requisite degree of control necessary end conslistent with Its status a2s &
licensee, we vlll not question Its buslness Judgment concerning the
agreements Into which 1t enters.

21. VWhile we have concluded that Motorole's management agreements
with Comven d!d not result in an unauthorizmd transfer of control, wve
cannot reach the same conclusion with respect o Its Involvement wlith
Stetion WRG-B16, licensed to Mt. Temalpais Communicetions. Motorola has
stated that pursuant to s site rental agreement In which It paild -

Mt. Temalpals a monthly fee, Mt. Tamalpals trensferred authority to
waintaln and operate Its system to Motorola on April 1, 1984. On that date,
the end-user agreements were transferced from M+, Tamalpals! name to
Motorole, Motorola began opersting the system, billing the users and
receiving 100 percent of the revenves gensrated by the system. Motorola
ftself has characterized thls sltuvatlon es a "de facto transfer of control.®

22. Wotorola argues that thls unauthorlzed transfer of control
occurred because no management agreement was entered Into. However, the
stendard management contract submitted by Motorols, which It states It uses
In sityations where it Is scquiring a system, provides for essentlally the
same terms as the oral egreement It had with M. Tamalipals, Including
Motorola's recelpt of 100 percent of the proceeds. We fall to see how
reducing such an agreement to writing removes 1t from the cetegory of
ungauthorlzed transfer of control. With respect to management contracts
executed In connectlon with the assignment of an SMR system, as the
Comm!ssion stated In Stereo Broadcasters. lInc., supra, at 94, ®when &
prospective purchaser exercises management authority, premsture fransfer of
control may result.™ It s clear that Mt. Tamalpals! April 1 transfer of
i+s proprietary Interest In end control of WRG-816 to Motorcla for & monthly
rental fee constituted an unauthorized transfer of control.

8/ While petitioners have Intimated that such may be the case, they have
presented no evidence ‘o that effect.
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2>, in Steceo B uadisstars, ine., aypra, the Commissinn denled
a reneval application whera It found that the parties had conducted &
contlnuing effort to conces! an unsuthor I2ad transfer of control from the
Commission. However, In Desr lodge Broadcasting, Inc,, 86 FCC 2d 1066
(1981), whare the Commlission determined t+hat there was no Intent to viciate
the'Act or rules and no attempt to conceal the transfer, the Commlission
concuded that & forfelture and short term renewal were sppropriate. The
facts In this cese do not Indicate that Motorola or Mt. Tamalpals entered
into thelr agreement with an Intentlon to violate the Act or Rules. A
management contract in the Speclallzed Moblie Radic Service Is B hew
development in the SMR community. As & result, licensees had few guldellnes
upon which to base thelr transactlon. WMoreover, Motorolas has provided
complete detalls concerning its relationship with Mt, Tamalpals and has
admitted the Improprlety of its conduct, Thus, whlie approval of Metorolals
beiated request for essignment of WRG-816 Is Inappropriate, we conclude,
conslstent wlith Dger lLodge, that the ultimate sanctlion of denlal of Mt.
Temalpals'! pending renewa! application Is not warranted.

24, Accordingly, Motorola's application for the aselignment of
stetion WRG-B16 wlll be dismissed. M. Temalpals' renewe! application for
WRG-816 wl!! be renewed for only & one year term. Flinally, Mr. Tamalpals'
eligibllity as a walting Iist applicant for additional frequencles for
WRG=816 terminated on April 1, 1984, the date Mt. Tamalpals transferred
contro! of the station to Motorola. Therefors, Mt. Temalpalst walting list
application 1s dismissed.

Conciusion

25. The Bureau hss determlned that It Is permissible fot llcensees
10 hire entities to manage their SMR systems, provided that |icenseds do not
centract away thelr control of the system. At a minimum, this means that
¢ licensee must have a hona fide proprietary Interest and that It exercise
t+he supervision over the system that It requires consistent wlith Its status
ms llcensee. Besed on this standerd we have found that the management
contracts executed between Motorola and Comven were proper. However, we
also find that Motorola essumed da facto control of WRG-~816, llcensed to Mt.
Temalpals, Inc., without Commission approval. In splte of the guldellnes
provided In this order, we note that, as the Commisslion has reiterated meny
times, the question of whether a transfer of control has occurred can only
be determined after an evsiuztion of the facts In each case, Therefore, In
doubtful and bordertine cases, doubt should be resolved by bringing the
complete facts of the proposed trensaction to the Commisslon's sttention for
& rullng In advance of any consummation of the transaction. ¥WIZ, Inc,, 36
FCC 561, $78 (1964), racon. denlad 37 FCC 685, aff'd sub pom. Lorain
Jdournal Company v, FCLC, 351 F.2d 824 (D.C. Cir. 1965), cart, denled,
383 U.S. 967 (1966).
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26. Accordingly, the Afcomm and Blg Rock Petltlons to Dismiss
ftied egalnst the Motorole applicetions for SMR systems located In
Caltfornla at Mf, Diablo, McKlttrick, Montrose, Corona, Escondido, Sen Dlego
snd Grass Valley sre DENIED; §/ the Atcomm end Big Rock Petition for
recenstderation of the Bureau's denlal of thelr Petltion to Dismlss
totorola applications for SMR systems in Hamilton and West Orange,

New Jersey; Huntlington, New York; Towson, Maryland and Bull Rum, Virginla
1s DENIED and the Atcomm and Blg Rock Fetltlon to Dismiss the assignment
app!lcetion of Motorola Is GRANTED. Therefore, Motorola's ass ignment
mpplication for SMR sytem WRG-816 licensed to Mt. Tamsipals Communications
1s DISMISSED, Mt. Tamalpals!' walting list application for additional
frequencles Is DISMISSED and Mt. Tamalpals' renewal spplication will be

granted for a che year term.
A
- :
e : \9‘_43//

Robert S. Foosaner
Chlief, Private Radio Buresu

9/ Of the appllcations listed, only the one for San Dlego wes selected
in the lottery. It was granted conditionally pending the outcome of thls
proceeding.
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